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T he  O rgan iza tion  o f  A m erican States (OAS) has established its ow n process to 
develop  in te rnationa l law  fo r the  pro tection  o f the rights o f  indigenous peop le . A lthough 
the states o f  N o rth , C en tra l and South A m erica that a re  m em bers o f  the  OAS are  also 
m em bers o f  the  U n ited  N ations, the OAS is a  separate and independent in ter-governm ental 
o rgan ization  w ith  au thority  to  m ake its own international hum an righ ts law  in the 
A m ericas. T h e  m ost im portan t hum an rights instrum ents o f  the OAS are  the A m erican 
D eclara tion  o f  the  R igh ts  and D uties o f M an and the A m erican C onvention  on H um an 
R ights.

A lthough  th e re  a re  sim ilarities betw een the OAS law  refo rm  p rocess fo r the righ ts 
o f  ind igenous peop les and the  U N  law  reform  process through the W orking  G roup on 
Ind igenous P opu la tions, there  are  also clear differences. T he OAS did  n o t begin its w ork  
until 1989, and so  fa r  few  indigenous people have been involved. In  contrast, the U N  
W ork ing  G roup  on  Ind igenous Populations has been engaged in  an  open  d ialogue w ith 
m any ind igenous rep resen ta tives for ten years.

Ind igenous peop les from  the A m ericas should be  inform ed  abou t the  OAS law  
refo rm  w ork  in  o rd er to  decide  w hether they w ish to participate  and, perhaps, to u rge 
changes in  the  p rocess that is  now  underw ay.

In  1989 the  O A S G eneral A ssem bly resolved: "To request the  In ter-A m erican  
C om m ission  on  H um an  R ights to  p repare  a  ju rid ica l instrum ent re la tive  to the rights o f  
ind igenous peop les, fo r adop tion  in  1992." ("Solicitar a  la  C om ision In teram ericana  de 
D erechos H um anos la  p reparación  de un instrum ento ju rid io  con m iras a  que pueda ser 
adop tado  en 1992, re la tivo  a  los derechos de las poblaciones ind ígenas.")

T he  In te r-A m erican  C om m ission on  H um an R ights is an institu tion o f  the OAS 
w hose  w ork  on  hum an  righ ts is supposed to be autonom ous and non-political. H ow ever,
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a proposed new legal instrument on indigenous rights prepared by the Inter-American 
Commission would need to be referred to the OAS General Assembly for its approval, 
modification, or disapproval. Similarly, a Declaration on the Rights of Indigenous Peoples 
prepared by the UN Working Group on Indigenous Populations will have no legal effect 
unless it is approved by the UN General Assembly.

Although the 1989 resolution of the OAS General Assembly set 1992 as the date 
for completion of the new legal instrument on indigenous rights, it soon became apparent 
that more time would be needed. The President of the Inter-American Commission held 
a preliminary planning meeting with a few indigenous rights experts in Mexico City in 
January 1991. The participants in that meeting recommended that the Commission should 
establish a very open and democratic process, including public meetings and consultations 
with indigenous peoples and indigenous leaders throughout the Americas.

After reviewing this recommendation, the Commission decided on a different 
course. It commissioned studies on indigenous rights by anthropologists Rudolfo 
Stavenhagen of Mexico and Augusto Willemson-Diaz of Costa Rica. In October 1991, the 
Commission approved a questionnaire about indigenous rights for distribution to 
governments and to organizations representing indigenous peoples. Copies of the 
questionnaire, in English, Spanish, Portuguese and French, were widely distributed. The 
Commission has urged governments to consult with Indian leaders about the questionnaire. 
Responses are due August 31, 1992. So far, only a few responses have been sent to the 
Commission.

The Commission plans to prepare a draft legal instrument on the basis of the 
questionnaire responses, the two studies it has already commissioned, and its independent 
review of the law. It also plans to consult with some non-governmental organizations, 
such as the Inter-American Institute of Human Rights in Costa Rica. The Commission’s 
object is to prepare a final proposed instrument by the end of 1993 or 1994 for submission 
to the OAS Permanent Council and the OAS General Assembly.

The Commission has no other plans for public meetings and direct consultations 
with indigenous peoples. The Indian Law Resource Center, the Assembly of First 
Nations, the Indigenous Bar Association in Canada and others have strongly urged that the 
Commission open up its process to facilitate involvement of Indian peoples who will not 
be satisfied by questionnaires and by consultations with governments and groups that may 
be seen as intermediaries. Although the Commission has adopted a much more restricted 
methodology at this time, and although it has very limited financial resources at its 
disposal, it may still be possible for indigenous peoples to have a more effective voice in 
the OAS law reform process. There are several steps for indigenous peoples of the 
Americas to consider:

1. There is still time to respond to the questionnaire. The official due date is 
August 31, 1992, but that deadline may be extended. We can provide copies of the
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Spanish, Portuguese and English versions of the questionnaire for indigenous 
representatives to study and take back to their home communities for further review and 
analysis.

2. All indigenous representatives are free to communicate directly with the Inter- 
American Commission on Human Rights, and to present directly their own comments and 
criticisms about the ongoing law reform process. Indigenous representatives can also 
request permission to speak to the Commission at its regular meetings that are held in the 
fall and spring of each year:

The Honorable Edith Marquez Rodriguez 
Executive Secretary
OAS Inter-American Commission on Human Rights
1889 F Street, NW
Washington, D.C. 20006 USA
Tel.: (202) 458-6002
Fax : (202) 458-3992

3. Indigenous representatives could invite members of the Commission to 
participate in local or regional meetings of indigenous people to discuss the process of 
developing a new legal instrument on the rights of indigenous peoples. Such invitations 
might help convince the Commission of the importance of expanding indigenous 
participation.

We strongly believe that the work of the Inter-American Commission on Human 
Rights will result in positive new legal protections only if there is an opportunity to 
develop a clear understanding of the problems, needs and aspirations of the indigenous 
peoples of the Americas. That requires serious participation by indigenous peoples. 
Indigenous peoples will need to carefully decide what they can or should do to help 
advance their human rights in the inter-American system.

For further information contact the Washington, D.C. Office of the Indian Law 
Resource Center.
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